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Movants respectfully request that the Commission sta@itder in this proceeding
pending the resolution of pending appeals, foraeastated below.Movants represent almost
every local government in America, all of whom significantly and adversely affected by the

Order.

INTRODUCTION

The Ordef at issue here, scheduled to take effect on Jari4arg019:

! Movants include the following organizations: Thatiénal League of Cities (“NLC”), the oldest ancglest
organization representing 19,000 cities and toviral sizes across the country; The United Stawmsf&€ence of
Mayors (“USCM”), the official nonpartisan organiiat of cities with populations of 30,000 or mordjigh
includes 1,192 such cities in the country todaye National Association of Counties (“NAC0”), whiohpresents
county governments, and provides essential sertacte nation’s 3,069 counties; The National Agsiian of
Regional Councils (“NARC"), which represents mdnart 500 councils of government, metropolitan plagni
organizations, and other regional planning orgaiuma throughout the nation; The National Assooiaf Towns
and Townships (“NATaT"), which represents the iests of more than 10,000 towns and townships atness
country at the federal level; and The National Agsion of Telecommunications Officers and Advisors
(“NATOA"), whose membership includes local govermmefficials and staff members from across theamati
Movants also include the City of Ann Arbor, MichigaAnne Arundel County, Maryland; the City of Ar¢ad
California; the City of Atlanta, Georgia; the Cif Bellevue, Washington; Bloomfield Township, Migan; the
City of Brookhaven, Georgia; the City of Boston, ddachusetts; the City of Burien, Washington; ttg @fi
Burlingame, California; the City of Chicago, lllirspthe City of Coconut Creek, Florida; the City@dllege Park,
Maryland; the Colorado Communications and Utilitjignce; the City of Culver City, California; thetg of
Dallas, Texas; the City of Dubuque, lowa; the Distof Columbia; the Town of Fairfax, Californidid City of
Gaithersburg, Maryland; the City of Gig Harbor, @i¢y of Hillsborough, Florida; Washington; Howa@bunty,
Maryland; the City of Huntington Beach, Californking County, Washington; the City of Kirkland, Wesgton;
the City of Lacey, Washington; the City of Las Veghblevada; the League of Arizona Cities and Towresleague
of California Cities; the League of Oregon Citithge City of Los Angeles, California; the City ofridoln,
Nebraska; the County of Los Angeles, Californiayidian Township, Michigan; the Michigan Coalitioro Protect
Public Rights-Of-Way; the Michigan Municipal Leagtiee Michigan Townships Association; the City of
Monterey, California; Montgomery County, Marylaride City of Myrtle Beach, South Carolina; the Gify
Olympia, Washington; the City of Ontario, Califaanthe City of Philadelphia, Pennsylvania; the GityPiedmont,
California; the City of Plano, Texas; the City airBand, Oregon; the City of Rye, New York; theyGif San
Bruno, California; the City of San Jacinto, Califa; the City of San Jose, California; the CitySafnta Monica,
California; the City of Seattle, Washington; theyGif Shafter, California; the City of Tacoma, Wamiion; the
Texas Coalition of Cities for Utility Issues; Thtas County, Washington; the City of Tumwater, Wagion;
Washington County, Washington; and the City of Yu#wdzona.

2 Declaratory Ruling and Third Report and Orderthe Matter of Accelerating Wireless Broadbangp@gment By
Removing Barriers to Infrastructure InvestmdaaCC 18-133, WT Docket No. 17-79, WC Docket No-847 85 FR
51867 (“Order”). The Order is one of several flogiout of two FCC inquiries opened in 2052e Accelerating
Wireless Broadband Deployment by Removing Barteetsfrastructure Investmeniotice of Proposed
Rulemaking and Notice of Inquiry, WT Docket No. 79: 1 94 (rel. Apr. 21, 2017Accelerating Wireline
Broadband Deployment by Removing Barriers to Iriftagure InvestmentWC Docket No. 17-84 at  104-108
(rel. Apr. 21, 2017).



. Redefines what constitutes an “effective prohiloitiaonder 47 U.S.C. 88 253(a)
and 332(c)(7). The Order explicitly rejects thegtsficant gap” and “least intrusive alternative”
tests that had been adopted and applied (with sraa#itions) by almost every U.S. Circuit
Court of Appeals, and incorporated into local oatices over the last 20 yedrdhe Order, in
contravention of a key holding Mational Cable & Telecommunications Ass’'n v. Brand
Internet Service$ also rejects the “plain language” interpretatiohthose sections adopted by
the Eighth and Ninth Circuits, both of which foutiét an effective prohibition requires the
litigant to prove that a challenged actactually prohibits provision of a protected service. The
Commission instead adopted a standardpregumes prohibition where costs of deployment
are increased (on the theory that providerghtoffer additional services if they were richer);
and that concludes that service is “prohibitedinfentity is prevented from “improving”
service>

. Adopts a federal wireless aesthetic standard nlagteinding the fact that Section
332(c)(7)does notauthorize the Commission to set aesthetic standarde new Commission
standard preempts local authority even where tisane personal wireless service prohibition, if
the standards are not “published” or are “more éasdme” than standards applied to other

“infrastructure deployment”

% See, e.g., AT&T Mobility Services, LLC v. Villag€orrales 642 Fed. Appx. 886, 890-91 (10th Cir. 201B);
Mobile Cent., LLC v. Charter Tp. Of West Bloomfi@#l F.3d 794, 808 (6th Cir. 201dxMobile USA, Inc. v. City
of Anacortes572 F.3d 987, 996 (9th Cir. 200®ational Tower, LLC v. Plainville Zoning Bd. ofggals 297 F.3d
14, 20-21 (1st Cir. 20028PT Pittsburgh Ltd. Partnership v. Penn Tp. Bu@&unty of Pennsylvanid 96 F.3d
469, 480-81 (3rd Cir. 1999%print Spectrum L.P. v. Willgth76 F.3d 630, 643 (2nd Cir. 1999).

545 U.S. 967 (2005). The Court ruled that thenageannotoverride a “plain language” determination by a Gour
of Appeals.

5 Order at ¥ 37.
6 Order at 1 86.



. Limits the amounts that localities can charge e af rights of way, and for use
of other property that happens to be located irrite of way — even though much of that
property (street lights and traffic signals) is generally open to use by third parties, and other
publicly-owned property (utility poles) is specdity exempted from Commission price and
term regulation by 47 U.S.C. 8 224. The Order goet require localities to respond to a
request for access to that property within 60 dmeakes failure to respond a presumed
prohibition; and suggests that the locality maybed, and the court then prescribe the terms for
access. In effect, the Commission is misreadingtwburts have properly recognized are
merelypreemptiveprovisions to instead command access to propeatyctirrently, if made
available at all, is made available on a contrgatdntract basis, or in accordance with
requirements of state law.

In addition to creating a significant legal disp(diescussed in more detail below) the
collective effect of these actions is to requimaassive rewrite of laws and contracts across the
country. The Commission recognizes that complywitg just one element of the Order —
development of aesthetic requirements — could redatileast 180 daysNonetheless, the Order
will go into effect within 90 days, and the firsttsuits challenging the new local requirements
can be filed 60 days after that. Meaning: themisvay to implement this Order, even if one
assumed that it raised no significant legal issidsreover, to the extent the Order creates

litigation, or uncertainty, it will ultimately contigate, and not speed deployment. Carriers —

" Order at 1 89. In addition to the aesthetic sieahsi rules and procedures for access to progertys for
applications, rewrites of ordinances and restriroguof permitting processes (since all permits,jost wireless
permits, seem to be subject to the Commission’snué®g) may be required.



several of which are also challenging the Ordeavetlalready announced that the adoption of
the Order is not changing their investment plaosa stay will not harm deploymeht.

We are not here trying to specify every argumeat thay be raised on appeal, or raise
every issue that was raised in the record. Theriegion has had ample opportunity to
comment on them. What we show below is that theeenoughissues to more than justify a

stay. Inthese circumstances, a stay is not @gyired, it is prudent.

. LEGAL STANDARD

To qualify for a stay, a movant must show: (1) théa likely to succeed on the merits;
(2) that it will suffer irreparable injury absenstay; (3) that other interested parties will net b
harmed by a stay; and (4) that the public intesapports a stay.

“[A] stronger showing of one element may offset @aker showing of anothet® “The
probability of success that must be demonstrated/ersely proportional to the amount of
irreparable injury plaintiffs will suffer absentdlstay. Simply stated, more of one excuses less

of the other.*!

8 See, e.gVerizon Communications Inc. Q3 2018 Earnings CadiriBcript (Oct. 23, 20183vailable at
https://seekingalpha.com/article/4213544-verizomigwnications-inc-vz-q3-2018-results-earnings-call-
transcript?part=single (“I don't see it having aenal impact to our build out plans.”); Crown Qadnternational
Corp. Q3 2018 Earnings Call Transcript (Oct. 18, 80available athttps://seekingalpha.com/article/4212546-
crown-castle-international-corp-cci-ceo-jay-browd-2p18-results-earnings-call-transcript?part=sin@flavouldn't
look at that and assume that we're going to seatarial change in our 18 to 24 month deploymeniecyn fact,
we don't believe that will result.”) The FCC isatf taking the position that it may take a sigrafit amount of time
to address petitions for reconsideration of its &arium Order which have been pending now for ye@0ldays. It
is seeking an indefinite delay in an appeal obrtters, which will at a minimum last 90 days. HétCommission
cannot itself address questions about its own eridet50 days, it is hard to imagine how localites rewrite
laws, regulations and codes in a shorter peRadtland v. F.C.C.Resp. Motion for Abeyance, No. 18-72883 (9th
Cir. 2018).

° Nken v. Holder556 U.S. 418, 434 (2009)yashington Metropolitan Area Transit Commissiokleliday Tours,
Inc., 559 F.2d 841, 843 (D.C. Cir. 1977). The FCC agpthe same standard applied by the coRetgs for
Interstate Inmate Calling Service®rder Denying stay Petition, 31 FCC Rcd. 10936(%016).

10 Alliance for the Wild Rockies v. Cottrefi32 F.3d 1127, 1131 (9th Cir. 2010)phamed v. Uber Technologies, et
al., 115 F.Supp.3d 1024, 1028 (N.D. Cal. 2015).

1 Michigan Coalition of Radioactive Material Usersgl v. Griepentrog945 F.2d 150, 153 (6th Cir. 1991).



1. THE STANDARDS FOR GRANTING A STAY ARE MET IN THISCASE

A. Movants Are Likely To Succeed On Their Claims That The Order Violates
the U.S. Constitution, the APA, and the RFA.

“The first showing a stay petitioner must makeaistrong showing that he is likely to
succeed on the merits'®* “The standard does not require the petitionehtaw that ‘it is more
likely than not that they will win on the merits:* Rather, “a petitioner must show, at a
minimum, that she has a substantial case for refiche merits™ A substantial case is one that

“raises serious legal questions, or has a reasepabbability or fair prospect of success.”

1. Movants’ Constitutional Claims Are Serious and Hav€éair Prospect of
Success.

a. The Tenth Amendment Claims are Significant.

The Constitution sets forth a system of dual sagetg in which “both the Federal
Government and the States wield sovereign powérd:he Constitution “confers upon [the
federal government] the power to regulate individuaot States™ One clear limitation on
federal power inherent in these fundamental comscisghe prohibition against “compel[ling] the
States to implement, by legislation or executivéioac federal regulatory program&” This rule
applies to both affirmative and prohibitive commsfitd The Order crosses the line preserved by

the Constitution.

12| eiva-Perez v. Holde640 F.3d 962, 966 (9th Cir. 2011).(quotiiken 556 U.S. at 434).
13 Lair v. Bullock 697 F.3d 1200, 1204 (9th Cir. 2012) (quotireiva-Perez640 F.3d at 968).
%1d. at 968.

%1d. at 971.

8 Murphy v. Nat'l Collegiate Athletic Ass'd38 S. Ct. 1461, 1475 (2018).

" New York v. United Statgs05 U.S. 144, 166 (1992).

8 Printz v. U.S.521 U.S. 898, 925 (1997).

19 See Murphy138 S.Ct. at 1478.



Among other things, the Order requires localiteepuiblish aesthetic standards that meet
specified, Commission standariisWhile the Commission does not specify what it nseby
“publish,” it is notable that Section 332(c)(7) tains only a single writing requirement — that
the final order be in writing (to permit review foompliance with federal standards). Section
253, even if applicable, contains no such requirem@&he Commission does not tie the
publication requirement to any other provision et®n 332(c)(7) or Section 253. While some
form of “publication” is common for local laws amegulations, for Tenth Amendment purposes,
the key point is that the Commission may not regjitirAll that is required under Section
332(c)(7) is the application of existing zoninglamd use standards. All that is required under
Section 253(c) is that the state or local statatgulation, or legal requirement be related to the
“manage[ment of] the public rights-of-way” that‘@ompetitively neutral and
nondiscriminatory” or the “require[ment of] fair dmeasonable compensation” that is “publicly
disclosed . . . 2! Requiring localities to publish standards and #pieg their form and contents
violates the Tenth Amendment because it regulatdésssand their instrumentalities rather than
individuals. The aesthetic standards cannot h#igdsas a predicate for local action that could
otherwise be preempted, because the conditiormémmption under Section 253 and Section
332(c)(7) are not satisfied by a failure to pubfish

Second, the Order also commandeers local offibyalequiring them to respond to

requests to lease proprietary property within 6gsdar face court action. To be sure, the Order

% The published standards must be “(1) reasona®l@q more burdensome than those applied to ofpestof
infrastructure deployments, and (3) objective amdliphed in advance.” Order at 1 86.

21 See47 U.S.C. § 253(c).

2 The FCC'’s “180-day” comment indicates it underdait is compelling actionNew Cingular Wireless PCS,
LLC v. City of CambridgeB34 F. Supp. 2d 46, 51-52 (D. Mass. 2011), rezegrihe distinction between steps a
state or locality may be required to take to aywikmption and an unconstitutional commandeering.



states that its order does moimpelaccess to any particular facility. But it does require
response, and that response, even if it is to say fequires state and local officials to devote
resources to the response. That the Order alderoplates that a locality may be sued, and a
court could order access to facilities, under tettmscourt dictates, merely illustrates the
problem: this is not about preempting local orestatvs and legal requirements, but requiring
entry into leases and agreements, and compellingipation in a process that disposes of basic
property rights. While the Order would violate fhenth Amendment for this reason alone, it is
notable that the Order foists responsibilities uptates and local governments that may have no
desire to participate in the Commission’s federagpam?®*

Especially with respect to compelled access to owpai utility poles, it is notable that 47
U.S.C. Section 224 denies the FCC any authoritggolate municipal and state utility poles,
and the Communications Act does not generally gieeCommission authority to command
access to property (or require responses to regjteesise property) merely because it would be
convenient if the property is available to a sexyicovider”® Thus, the Commission must find
authority for its right to compel access in Sec@&3(a) or Section 332(c)(7), and no such

authority may be found in either section. One tbas correctly noted that read as the

% Order at n. 217. While this Order may not compekss, the Commission’s Declaratory Ruling in triskets,
released August 3, 2018, deems “refusals to isstmifs for a category of structures” tode factomoratoria that
are prohibited by Section 253(c), raising seriousstions about the ability of localities to dengess to their
structures.

% See F.E.R.C. v. Mississipg6 U.S. 742, 759-60 (1982).

% |n Re California Water and Telephone Co., et@ F.C.C. 2d 753, 759 (1977). The FCC purparfatd
authority for its command in section 253(a), sugjggshat it is merely preempting “legal requirerteh It is
unclear what legal requirements the FCC thinks jireempting, but a contract voluntarily entered imould not
normally be considered a “legal requiremerfiperior Communications v. City of Rearview, Mienjg881 F.3d
432 (6th Cir. 2018)Sprint Spectrum L.P. v. Mill283 F.3d 404, 417-21 (2d Cir. 2002): There nmagiceptional
cases where a contract is indistinguishable frdagal requirement — as was suggestedtition of the State of
Minnesota for a Declaratory Ruling regarding thddet of Section 253 on an Agreement to Install iFdyetic
Wholesale Transport Capacity in State Freeway RigtVay Memorandum Opinion and Order, 14 FCC Rcd.
21697 (1999), where an exclusive contract effetigeabined the legislative authority of the statthwespect to
third parties — but in the ordinary case, a contiacuse of public property is not itself subjéztpreemption.



Commission proposes to read it, the requiremertsathing less than “[a] forced transfer of
property that is in principle no different from@hgressionally compelled subsidy from state
governments” in violation of the Tenth Amendméht.

Finally, the federal government cannot depriveadesor its authorized subdivisions,
including local governments, of their proprietagwers as owners of property. “The law
traditionally recognize[s] a distinction betweegudation and actions a state takes in a
proprietary capacity . . .2* When a state acts in a proprietary capacity,réddaw cannot
preempt such actions. It may only regulate toetktent that it may regulate other market
participants engaged in the same activity: the ipitabin on regulating states qustates
precludes any other result.

Prior to the issuance of the Order, both the Comiorisand multiple courts recognized
that local governments acted as market participahen granting lease and license agreements
to allow wireless providers to place antennas d@hdrdacilities on local government property.
However, the Order declares local governmentsdiytdi be regulators instead of proprietors
with respect to all property within a right of w&y.The departure from prior precedent, and the
justification for the decision, is never explaineft most the Commission suggests that some
states and localities make property available valdly to third parties. But this is exactly what
a proprietor often does with property — lease tert where beneficial to the property owner —
so this rationale is no rationale at all.

The Commission may be suggesting that as a conaifiowning street lights and traffic

signals or other structures in state or local sgiftway, it can compel a state or locality to gran

%6 Qwest Corp. v. City of Santa Fe, New Mex24 F.Supp.2d 1305, 1327 (D.N.M. 2002) (quotifeyv York 505
U.S. at 175).

" cardinal Towing & Auto Repair, Inc. v. City of Bed, Tex, 180 F.3d 686, 691 (5th Cir. 1999).
2 Order at 92



access to all under federally-specified terms.theowords, it can turn states and localities into
common carriers. There is nothing in the Commuimoa Act that grants that authority and the
Commission has not made any finding that the metrefeowning street furniture justifies the
imposition of common carrier regulations. Requirangtate or locality to act as common carrier
as a condition of owning property or leasing ibtbers would itself raise significant

constitutional questiorfs.

b. The Order’s Adoption of the “Actual Cost” Standéat Local
Compensation Raises Substantial Fifth Amendmentézos.

In addition to the Tenth Amendment concerns, th@e@r raise significant Fifth
Amendment concerns by limiting local and state govents to collecting, at most, only “actual
and direct costs” in return for granting accessgbts of way, and “actual and direct costs” in
return for granting access to other proprietaryprty, like street lights and traffic signdfs.

This standard deprives states and local governnodnke full fair market value of access to
their private property.

Cases distinguish between traditional takings agdilatory takings. It is axiomatic that
“when the Federal Government . . . takes for arfdmublic use the independently held and
controlled property of a state or of a local suslon, the Federal Government recognizes its
obligation to pay just compensation for it . .>*."Generally, under Fifth Amendment

jurisprudence, just compensation equates to th&ehaalue for the property at isstfe Market

% See Frost v. Railroad Comm. of State of G211 U.S. 583, 592 (1926) (“[A] private carriencat be converted
against his will into a common carrier by mere $égfive command . . . .").

30 Order at  55. Because the Order includes thégaimiis requirement that fees be “no higher thariabe
charged to similarly-situated competitors in simg@scumstances” (Order at  7), localities maydxguired to offer
below-cost subsidies to match the fees chargedatongpetitor where, for example, the locality's sdshve
increased since the competitor entered the market.

31U.S. v. Carmack329 U.S. 230, 242 (1946).
32U.S. v. 50 Acres of Land69 U.S. 24, 26 (1984).



value has been described as “what a willing buyauld/pay in cash to a willing sellef>
Furthermore, a “permanent physical occupation aw&o by government is a taking without
regard to the public interests it may serve.”

Here, the record shows that there are many, malutary arrangements under which
wireless providers are using rights of way and ofiieprietary property to successfully deploy
facilities. What willing buyers pay to willing defs is readily ascertainable. The fact that the
Commission sets a rate far below that level rasggsificant Fifth Amendment concerns. Of
course, states and localities could always see&dover the difference in value between the
Commission-mandated fee and the compensatorydeetfie federal government under the
Tucker Act. The very fact that the Commission’sl@rcould expose the Treasury to such
claims itself is ground for questioning its validit

For regulatory takings, a three-part test applieenPenn Central Transp. Co. v. City of
New York®* The three factors are: (1) economic impact oraffected party, (2) the extent of
interference with reasonable investment-backed&apens, and (3) the character of the
government action.

As an initial matter, Movants note that it seemd talhave to argue that a regulatory
taking has occurred when the Commission has naatytho regulate the contractual terms of

telecommunications attachments to state and lanatrgment infrastructur&.

33 U.S. v. Miller 317 U.S. 369, 374 (1943).

34 Loretto v. Teleprompter Manhattan CATV Co#b8 U.S. 419, 426 (1982).
% Bell Atlantic Telephone Companies v. F.GC 2L F.3d 1441 (D.C. Cir. 1994).
3% penn Central Transp. Co. v. City of New Yet&8 U.S. 104 (1978)

37 A critical element of a “regulatory taking” is mding that the entity being regulatedsisbject to regulation,
F.C.C. v. Florida Power Corp480 U.S. 245, 251-52 (1987). Since Section 263S@ttion 332 are preemptive
only, and the FCC is denied authority to regulageterms and conditions of access and occuparstaief and local
government infrastructure by telecommunicationwigrs, that finding cannot be made here.

10



But in any case, the limitation of compensatiordsts as described by the Commission
does not satisfy theenn Centrabtandard. The record showed that many statesoaatities
stand to lose millions of dollars in leasing revems a result of the Ord&Even in areas where
the lost revenue may be lesser, states and lesafiationwide spend millions of dollars
undergrounding utilities and beautifying areas vpitiblic art, well-designed lighting structures,
and so on. The record also showed that the plademhernreless facilities can have a significant
and negative effect on those effottsThose factors were simply ignored by the Commissi
which limited recovery essentially to out-of-pocketsts, and ignored other impacts timatstbe
considered, and were before it in the record. Eldbd constitutional requirements that are
designed to prevent governments from leasing qogisg of property to private entities at less-
than-fair-value are also ignored. The FCC nevesi®rs whether it is even appropriate to grant
private companies, some of which have no obligatiwoserve anyone, access to the property of

others for what are essentially private purposéemw-market rate®.

C. The Order Raises Other Substantial Constitutionah€2rns.

The Commission determined that the Order should &dfect 90 days after Federal
Register publicatiod* Yet in its text, the Order acknowledges thatéyreke up to 180 days to
come into compliance with just one element of tmde®. Establishing effective dates that

precludecompliance raises significant Due Process questions

3 Comments of the City and County of San Franci¥¢®,Docket No. 17-79, at 8 (Jun. 15, 2017).
39 Reply Comments of the City and County of San Femmog WT Docket No. 17-79, at 13 (Jul. 17, 2017).

0 Companies like Crown Castle, for example, do movige licensed wireless services, but build irtfiacture and
lease it to others at unregulated rates. Effelgtivhe value of a particular pole or right of wigybeing transferred
to Crown, which is itself free to discriminate asees fit.

41 Order at  152.
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The Commission found that rates should be limitedasts even though it recognized
that systems were being deployed at great spemdiry communities, where compensation for
use of rights of way and for use of other propentye above cost. This would of course imply
above-cost pricings notprohibitory or effectively prohibitory. The Commien conceded as
much but suggested that requiring payment of falues for use of the rights of way in Portland
or New York deprives carriers of money that thaghtotherwise spend in rural areas, and
therefore has prohibitory effecin a different staté? That is, the Commission is explicitly
requiring states like New York to cross-subsidiepldyment in another state. Not only is that a
Tenth Amendment concern, @svestsuggest$® it also raises Commerce Clause questions:
under what theory can the federal government redqune state to transfer property value to

another state?

2. The Commission’s Interpretations Conflict With TRkin Language of
The Communications Act.

A reviewing court must invalidate “agency actiofisdings and conclusions” from
informal rulemaking proceedings when “found to benot in accordance with law. . .** The

Order conflicts with the plain language of the Commigations Act in several ways.

*2 Unrebutted economic analysis demonstrated thaictiiclusion was, to put it mildly, nonsense. 8eg,
Comments of the Smart Communities and Special iBistCoalition, WT Docket No. 17-79, at Exhibit 2,
Declaration of Dr. Kevin E. Cabhill, Ph.D (Jun. P8§17) (“Cahill Declaration”); Comments of the Smart
communities and Special Districts Coalition, WC RetcNo. 17-84, at fn. 2 (Jun. 15, 2017) (citing igep
Comments of the City of Portland, Oregon, WC Dod¥et 11-59, Attached Report of Alan Pearce, Phfil2d(
Sep. 30, 2011)); id. at fn. 64 (citing Commentthef National Association of Telecommunications €ifs and
Advisors et al, GN Docket Nos. 19-47, 09-51, 09,18 7Appendix 12, Report of Ed Whitelaw (filed N@&y.2009));
id. at fn. 88 (referencing Comments of the Natidredgue of Cities, et al, WC Docket No. 11-59, =tiBit G,
Effect on Broadband Deployment of Local Governnigight of Way Fees and Practices (Jul. 18, 201 Bjter
from the Coalition for Local Internet Choice, WT &t No. 17-79 (Sep. 18, 2018) (including letted eemarks
from Blair Levin, former FCC Chief of Staff and Exaive Director of the National Broadband Plan)ttéefrom
the City of Eugene, Oregon, WT Docket No. 17-79}-8t(Sep. 19, 2018).

3 Qwest Corp224 F.Supp.2d at 1327.
5 U.S.C. § 706(2)(A) (emphasis added).
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It conflates Section 253 and Section 332. Whiteséhtwo sections each include an
“effective prohibition standard,” nothing in the @munications Act other than Section 332
“limits or affects” local and state authority ovelecisions regarding the placement, construction
and modification of personal wireless facilitiesSThe Commission ignores that plain language
and finds that local authority over personal wissléacilities that are within the bounds of
Section 332 must also comply with Section 253.

Second, the Commission interprets Sections 253@B82(c)(7)’s “prohibit or have the
effect of prohibiting” language to find a prohibifi, inter alia, where a decision prevents an
improvement to an existing service, or where anfeght affect deployment elsewhere. This
interpretation directly conflicts with “plain langge” holdings issued by the Eighth and Ninth
Circuits stating that Sections 253(a) and 332({{)(I1) require “actual or effective”
prohibition. UndeBrand X** the Commission may not reverse the plain langtmadging of a
Court of Appeals.

In Level 3 Communications, L.L.C. v. City of St. LoMsssouri the Eighth Circuit held
that “[u]lnder a plain reading of the statute, welfthat a plaintiff suing a municipality under
Section 253(a) must show actual or effective prihib. . . .”° The court reached this
conclusion after engaging in the following analysis

Examination of the entirety of section 253(a) révé¢he subject of the sentence,

“[n]o State or local statute or regulation, or athtate or local legal requirement”

is followed by two discrete phrases, one barringragulation which prohibits

telecommunications services, and another barrigglagions achieving effective

prohibition. However, no reading results in a pnp&on of regulations which

might, or may at some point in the future, actual\effectively prohibit services,
as our sister circuits seem to sugdést.

%5545 U.S. at 982.
“ Level 3 Communications, L.L.C. v. City of St. LoMissouri,477 F.3d 528, 532 (8th Cir. 2007).
*"1d. at 533.
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In Sprint Telephonythe Ninth Circuit, acting en banagreed, reversing a prior
interpretation of section 253(a) equating “effeetprohibition” with “possible prohibition” and
replaced it with the “actual prohibition” standdfdWhile reanalyzing the statute, the court
stated that “it is clear that Congress’ use ofwioed ‘may’ works in tandem with the negative
modifier ‘[n]o’ to convey the meaning that ‘statedalocal regulations shall not prohibit or have
the effect of prohibiting telecommunications seevit® The court then noted that its previous
interpretation of the word “may’ as meaning ‘migsdssibly’ [was] incorrect” and adopted the
“actual prohibition” standart® Thus, the Commission is twice foreclosed frormiisg a
contradictory interpretation of Sections 253(a) 88d(c)(7)(b)(i)(ll) that replace the
requirement of an actual prohibition with somethmgch less rigorous and far more
speculative.

The Commission’s interpretation could not standhef@ermitted undeBrand X.When
it reinterprets “prohibition” to mean any instaita is permitted if it will “improve” personal
wireless services, the agency adopts a definitibichv‘is simply not in accord with the ordinary
and fair meaning of th[at] term,” and that alsdsfdio apply some limiting standard, rationally
related to the goals of the Act[’}” As the Second Circuit and other Circuits havegeized,
the notion that whenever a provider argues thatithproving service, it is entitled to place
facilities undercuts the basic principles undedy®ection 332.

The essence of Sprint’s argument is that it hasigfe under this provision of the TCA

to construct any and all towers that, in its bussn@dgment, it deems necessary to compete

“8 Sprint Telephony PCS, L.P. v. County of San Di&¢8 F.3d 571 (9th Cir. 2008).
“91d. at 578.
0d.

*L AT&T Corp. v. lowa Utilities B¢ 525 U.S. 366, 388, 390 (1999). The FCC'’s deteations are also not in
accord with the precedent on which it relies fa itmpairment test.
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effectively with other telecommunications providesgreless or not. Otherwise, Sprint argues in
substance, the effect will be to ‘prohibit . . etbrovision of personal wireless services.’ This
untenable position founders on the statutory laggu&ince Sprint admits it would never
propose to build towers it deems unnecessary tpetsrsuccessfully, a fact which undoubtedly
will hold true for most service providers, suchuéerwould effectively nullify a local
government's right to deny construction of wireledscommunications facilities, a right
explicitly contemplated in 47 U.S.C. § 332(c)(7)(B). >

As suggested above, the aesthetic requirementsateghty the Order also contradict the
plain language of 47 U.S.C. 8§ 332(c)(7). The Cossion’s only authority with respect to
Section 332 is to interpret vague terms — it igjp fijling function. Substantively, the
Commission may not add additional burdens to “lioniaffect” local decision-making. That is
precisely what the aesthetic standard does. Indgeckquiring zoning agencies to develop
regulations that are “no more burdensome than thppked to other types of infrastructure
deployments > the Order improperly rewrites the limitation incBien 332(c)(7)(B)(i)(1), which
only prohibits regulations that “discriminate amasrgviders of functionally equivalent
services.® By requiring that standards be “objective,” thedFi8 establishing a substantive
limitation on zoning and land use that has no alwiconnection to “discrimination,”

“prohibition” or any other requirement of federal that the FCC has identified.55

2 Sprint Spectrum L.P. v. Willgth 76 F.3d 630, 639 (2d Cir. 1999).
>3 Order at ] 86.nter alia, the obligation to create “objective” aesthetic dimls has no legal foundation.

>4 Functionally equivalent refers “only to personalaless services . . . that directly compete againe another.”
Sprint Spectrum, L.P. v. Mill§5 F. Supp. 2d at 157 (quoting H.R. Conf. Rep. N#l-458, 104th Cong., 2d Sess.
208 (1996)).

5 The FCC appears to have been responding to a aomfibm providers that land use aesthetic statslare
vague. It may be that land use standards aresymtegise as providers may desire, but the poiSeofion 332 is to
preserve classic land use authority.
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The Order also conflicts with the plain languagddfUSC § 224. This section prohibits
the Commission from dictating rates or accessate sind municipal utility-owned poles, ducts,
conduits, and rights-of-way. Nonetheless, the Outheloes this protection by stating that a local
government’s refusal to provide access to thatgngpor to set rates for access to such rights-of-
way that conform with the Commission’s instructipwislates Section 253(a). As suggested
above, nothing in the Communications Act gives@oenmission authority to limit the rates
charged for placement of wireless facilities oralbcowned infrastructure, and reading Section
253 in a manner that assumes Congress meant iiy tldl savings clauses in Section 224 is not
a reading that comports with basic rules of stayutderpretation. Congress does not hide

elephants in mouseholgs.

3. There Is a Substantial Question As To whether tfteQO's Arbitrary and
Capricious.

“The Administrative Procedure Act . . . permits the setting aside of agency action that

»7 A decision is arbitrary and capricious if thgemcy ‘has relied

is ‘arbitrary’ or ‘capricious.
on factors which Congress has not intended it tic@r, entirely failed to consider an important
aspect of the problem, offered an explanationt®decision that runs counter to the evidence
before the agency, or is so implausible that iledmot be ascribed to a difference in view or the
product of agency expertisé®” In this case, the Order is arbitrary and capuisim the extreme.
Each of the flaws discussed above would also yftifling that the Order is “arbitrary and

capricious.” But there are many other issues dalisethe pleadings that demonstrate that this

Order, as adopted, may not stand.

*6 Whitman v. American Trucking Associati®31 U.S. 457, 468 (20015DA v. Brown & Williamson Tobacco
Corp,, 529 U.S. 120 (2000).

*"F.C.C. v. Fox Television Stations, In656 U.S. 502, 513 (2009) (citing 5 U.S.C. § 70@(D.

8 O’Keeffe’s, Inc. v. U.S. Consumer Product Safet;n@p92 F.3d 940, 942 (9th Cir. 1996) (quotikigtor
Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins.,@63 U.S. 29, 43 (1983)).

16



a. The Order Interprets the Statute in a Manner Thegafes Internal
Contradictions.

Section 253 can only preempt a local law or regutaivhere the law “prohibits or
effectively prohibits” theability of any entityto provide a telecommunications service. As the
Supreme Court has recogniz€dhe odd phrasing indicates that Congress did natagiee
entry into markets to those who could not affor@émter the business, and does not require any
particular subsidy for them. The Commission cdlya@cognizes that this means that it can
never be a prohibition within the meaning of treg e to require entities to pay the cost
associated with their market entry, since otherwise would be effectively requiring a subsidy.
That means that, by definition, a prohibition mayyooccur when a fee exceeds cost. Section
compensation” for use of the rights of way. Then@assion goes on to limit localities to
charging only what it had previously found was agtrohibition at all — in other words, it turns
the savings clause into a nullft$.

The conflation of Sections 253(a) and (c) is just example of the way in which the
Order goes beyond the bounds of reasonable intatipre The Commission repeatedly finds an
“effective prohibition” without actually applyindhé standard it purports to adopt. Under that
standard — “materially inhibits or limits the atyliof any competitor or potential competitor to
compete in a fair and balanced legal and regulanwronment® — the focus is on rules that

somehow make it virtually impossible for one compemcompete with another offering similar

%9 Nixon v. Missouri Municipal Leagu&41 U.S. 125 (2004).

® The record in this proceeding shows that Congrassjuivocally intended to leave the form and amofitiie
charge to states and localities, and contemplatedng other things, gross revenues-based fees. Eotsif the
Smart Communities and Special Districts Coalitdfl; Docket No. 17-84, at 14-15 (Jun. 15, 2017).

51 Order at  101.
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services. How the Commission’s aesthetic standardsndergrounding rules, or even cost

findings satisfy that standard is unexplained.

b. The Order Ignores Relevant Evidence In The Record.

Agency rules are arbitrary and capricious if theraxy “entirely failed to consider an
important aspect of the problet#f The record contains information regarding the pié
compliance burden on local governments and thean@nconsiderations integral to evaluating
pricing of property which the Order entirely falitsaddress.

The Order’s Regulatory Flexibility Act analysisy fexample, makes unsubstantiated
assertions regarding efficiencies in permittihand focused only on the obligations of
complying with shot clocks. But the record reflectvidence of far greater burdens — rewriting
local ordinances, developing newly mandated adasthgtndards, retraining staff, hiring new
staff, and reworking application forms and processall of which will impose costs on all local
government§? The Order completely ignored this evidence, aegetissues.

The Commission ignored comments that pointed aittttite Commission’s definition of
“small wireless facilities” would result in veryrige and very intrusive installations —
installations the Commission effectively admits Idoliave a significant impact — unless the

Commission altered its regulations governing meditibns under Section 6489.1t did not do

%2 Motor Vehicles Mfrs. Ass'n of U.S., Inc. v. Staterft Mut. Auto. Ins. Cp463 U.S. at 43 (1983).
83 Order at Appendix C paragraph 7.

% See, e.gLetter from Gerard Lavery Lederer, Counsel, Smarn@unities and Special Districts Coalition, WT
Docket No. 17-79, at 31-33 (Sep. 19, 2018) (“Sr@antnmunities September Letter”); Letter from NATO®ACo,
NLC, USCM, NARC, WT Docket No. 17-79, at 6-7 (S&p, 2018) (“NATOA September Letter”); Letter frohmet
Colorado Communications and Utility Alliance, WT @@t No. 17-79, at 1 (Sep. 18, 2018) (“CCUA Septemb
Letter”); Affidavit of Andrew Strong, Interim Asséllanagement and Large Projects Director, Seattiel@jht
(Oct. 30,2018) (“Seattle Aff.”).

%5 SeeSmart Communities September Letter at 9-10.
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so, and as a result, the Commission’s Order enga@tsenges that, under the reasoning of the

Order, are substantial and dramatically affectctieracter of wireless installations.

C. The Order Ignored Economic Evidence in the Recaoior o
Setting Presumptively Reasonable Rates.

Evidence in the record demonstrated that reasomatas for use of property must
include things other than direct costs, including ot limited to opportunity cost8.The Order
ignores these arguments, stating simply that “we fio reason not to extend the same reasoning
to ROW access fees or fees for the use of governpreperty within the ROW® No further
explanation is proffered, nor is any examinatiomligcussion of the argumeragainstthis
approach presented in the record.

More importantly, the Commission fails to addregsiéicant evidence demonstrating
that the economic underpinnings for its “cost” d&m were not credible, and inconsistent with
the Commission’s long-standing understanding: ngmmeducing rates to below market for
access to facilities in one area simply does ravtsiate to new deployment in rural areas, and

other underserved are¥s.

66 SeeCahill Declaration.
57 Order at n. 221.

% As the Order recognizes, providers have genedaityined to build out into many rural areas inybars since
wireless services have deployed. Order at 1 7. Meryevhile the Order seeks to increase rural depéow by
implementing new restrictions on traditional loaathority, it contains no corresponding requirenfenproviders
to build in rural areasseeReply Comments of the Colorado Communicationsudtility Alliance (CCUA), Rainier
Communications Commission (RCC), City of Seattlasthington, City of Tacoma, Washington, King County,
Washington, Jersey Access Group (JAG), Coloradoiéitel League (CML), WT Docket 17-79, WC Docket 17-
84, at 11, (Jul. 17, 2017) (“CCUA et al Reply Conmts&). Without an explicit quid pro quo, the Comsi

would be doing little more than promoting an expagdligital divide and generating industry profitshigh

density areas, while rural communities still wondéen they will see robust 2G and 3G technolady.
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d. The Order Is Inconsistent With Prior Commissiond@dent and
Other Applicable Law.

The Order asserts that limiting rates for use dflipyproperty only to costs is necessary
to promote broadband deployment, and that feeseabaosts are prohibitory of that deployment
in areas other than the area where the fee is.pdide assumption is that money saved in one
area will be invested in an area where investngenbt independently justified. That “cross-
subsidy” argument was rebutted by ample economaeece the Commission ignored.
Moreover, the Commission’s conclusion that payinggreed, market-based fHeill
discourage deployment is contrary to its own casiolus as to the best way to encourage market
deployment. The reliance on voluntary agreementestablish the rate for interconnections is
one example. Congress has determined, and Coromigsalysis shows, auctioning wireless
spectrum is a reasonable way to secure a fainréduruse government property, and to ensure
that infrastructure would be deployed quickly anastrefficiently. 70 Yet the Order offers no
acknowledgement of these practices or explanatiiats departure, despite these issues being
raised in the underlying record.

e. The Commission’s Shot Clock is Arbitrary and Capus.

Congress was exceptionally clear when it descnitdeat was meant by the term
“reasonable period of time” in Section 332¢c(7)(B)(i
decisions are to be rendered in a reasonable pefiotie, taking into account the

nature and scope of each request. If a requeptdoement of a personal wireless
service facility involves a zoning variance or dlgihearing or comment

%9 Reply Comments of the Smart Communities and SpBistricts Coalition, WT Docket No. 17-79, at 59-6Jul.
17, 2017) (“Smart Communities Replies”). The Consiais does not seriously contend, and nothing ine¢bherd
supported a conclusion that localities have sughifstant market power that they are able to changaopoly
rents. In fact, as the record showed, in moselaitjes, there are often alternatives for placdramprivately-
owned structures. The absence of a sound ecoramalgsis of markets undercuts any justificationdbjuring
reliance on market-set rates. Interestingly, th€ Félies on a Congressional bill that did not gassuggest that its
actions are reasonable. It ignored a bill thatpdisls, governing rates for access to federally-dvaneperty for
wireless facilities. Congress required rents mtrfearket value, which suggests that those ratesier
unreasonableseeSmart Communities September Letter at28 alsdConsolidated Appropriations Act of 2018,
Pub. L 115-141, Div. P, Title VI, Sec. 6etseq.

"9 Expanding the Economic and Innovation OpportunitieSpectrum Through Incentive AuctipReport and
Order, 29 FCC Rcd. 6567, fn. 2 (Jun. 2, 2014).
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process, the time period for rendering a decisidnbe the usual period under
such circumstances. It is not the intent of thevmion to give preferential
treatment’*

The Order relies on time periods established kg $savs that choose to replace typical
land use hearing and variance procedures with amnégtrative process; in some state laws,
variances can no longer be required and placenievit@less facilities is generally treated as a
permitted usé? But those times are inherently not reasonableeaeariance or similar
process applies, as those procedures include sthtiaees for appeal that basically make
compliance impossibl& While the shot clock limits may not be as tronglif the Commission
presumption of “unreasonableness” or “prohibitioméy be overcome by pointing to standard
appeal periods, if the Commission truly intendg tha presumption will be dispositive except in
“exceptional” circumstance$ the standard is capricious, and inconsistent thighiaw.

Indeed, the support for the Commission’s new shuatks is too flimsy to pass muster
even if one simply focused on the state laws then@ssion relies on for support. Those state
laws, among other things, set time limits for acsi@n applications that assume that only a
limited number of applications will be submittedMoreover, those codes distinguish between
land use permits (the authorization to locate dlsred at a particular location) and the other

permits that may be associated with those instaiiat Without any support, and ignoring

'S, Rpt. 104-230 (1996) at 208.
"2 MN. Stat. 237.163 (2016); TX. Loc. Gov't Code 2Ba; Colo. Rev. Stat. 29-27-404 (3) (2017).

3 See, e.gSC Code Sec. 6-29-800 (B) (setting normal timeafipeal from administrative officer to Board
established by localities at 30 days from the dag)s While that time can be shortened, the dnege is that the
Commission did not even consider whether its newdsrds could be complied with in any setting ravides for
internal administrative appeals by aggrieved psurtie

" Order at  115.

> The Texas and Minnesota Codes, cited above, arapges.
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evidence before it, the Commission applies its shatks to any permit required for placement,

including excavation permits, historical distrietsd environmental reviews, and so’dn.

B. Movants Will Suffer Irreparable Injury Absent a Stay.

The inquiry under the second factor focuses orikbéhood of irreparable injury absent
the issuance of the stAyBut, in contrast to the first factor, we haveeirgreted\kenas
requiring the applicant to show under the secontbfahat there is a probability of irreparable
injury if the stay is not granted®Parties must show that irreparable injury is netety
possible but probabl@. “In analyzing whether there is a probability o&parable injury, we
also focus on the individualized nature of irrefpdgeharm and not whether it is ‘categorically
irreparable.” However, despite this individualized analysignimto constitutional rights are
assumed to constitute irreparable injury. “It idlvestablished that the deprivation of

constitutional rights ‘unquestionably constitutesparable injury.’8*

1. The Order Violates Movants’ Constitutional Rights.

Movants will suffer irreparable injury absent aysbe@cause their constitutional rights will
be injured. As discussed in Section A, supra, Mta/arenth Amendment, Fifth Amendment,
and Due Process rights will all be injured by Disler. In the context of preliminary relief, the

deprivation of constitutional rights is unquestiblyaan irreparable injur$?

8 See generallyetter from Smart Communities and Special Distr@tslition, WT Docket No. 17-79 (Jul. 16,
2018).

" Nken v. Holder556 U.S. at 434-35.

"8 Lair v. Bullock697 F.3d 1200, 1214 (Sth Cir. 2012) (citingiva—Perez640 F.3d 962, 968 (9th Cir. 2011).
®1d.

801d.

81 Melendres v. Arpaio895 F.3d 990, 1002 (9th Cir. 2012) (quotHigod v. Burns427 U.S. 347, 373 (1976)).
81d.
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Movants’ Fifth Amendment rights will be injured l@acse the Order’s adoption of the
“actual cost” standard for local fees constitutésraed transfer of local government property
and is a federal taking of that property withowdtt jpompensation. The Order violates the Fifth
Amendment because the Order grants wireless pnevitle ability to occupy local government
rights-of-way while depriving local governmentstbé ability to seek full compensation for such
an occupatiofi® Particularly with respect to state and local gomeent personal property, such
as traffic signals, streetlights and other streatifure, the Order effectively compels owners to
grant access to commercial enterprises at beloweheates. The Order’s cost formula cannot
be justified in terms of regulatory takings, inédia because the Act purports to cap rates for
facilities over which the Commission has no auttyori

Movants’ Due Process rights are injured becaus€tmamission has essentially
overturned over 20 years of case law, adopted asnéstantive standard, and expanded the
scope of its shot clocks and requirements to redirafting and preparation of contracts,
agreements, and the like within 90 days (the affeatate of the Order). This, even though it
recognizes that it will take 180 days to complyhaone of its regulatory requirements.
Exposing localities to liability without even a ssamable opportunity to comply violates Due
Process.

The Commission also relied on complaints againetored jurisdictions to allegedly
substantiate claims that local governments are dimgedeployment? The Commission’s
reliance on anonymous complaints is not only msgda it violates fundamental principles of

Due Proces® Due Process and fundamental fairness requirethantity alleged to be

8 SeeSection I1.A.1.bsupra
84 SeeCCUA et al Reply Comments at 2.
#1d.
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conducting the “bad acts” that the Order purparttx be identified and provided an opportunity
to respond. Indeed, while the Commission was cuiterely on mere allegations against
unnamed parties, on those occasions where an a@#yamed, the entity made subsequent
filings in these dockets demonstrating that therdavere fals&® Yet even in these cases, the
Commission ignored the local government responsesder to achieve its intended result.

Movants’ Tenth Amendment rights will be injured base they will be compelled — at
significant expense — to undertake activities tsBaCommission mandates that are not
justified as an interpretation of the “effectivepibition” standard, or any other standard that the
Commission may be permitted to interpret underi®e&32(c)(7). Among other things, as
explained in Section A, localities will be forcemldevelop and negotiate contracts, within a time
specified by the Commission, simply to avoid legetions against them. Moreover, localities
will be forced to do so in contravention of stagtegiations which require that public property be
leased at fair value.

Because Movants face deprivation of their congbihal rights including their Fifth

Amendment, Tenth Amendment, and Due Process uhde®tder, a stay is appropriate.

2. The Effects of Compliance with the Order will Hahovants Irreparably.

Compliance with the Order in the time frame requiipy the Order, is by the very words
of the Order, impracticabf&.It will be a massive undertaking to comply witlese rules, and
many associated costs with compliance will be unwverable. The Order exposes Movants to a
Hobson’s choice: they will face a significant rigklitigation or be forced to comply with an

Order they are challenging as unlawful in courto@t the court overturn the order, parties who

8 See e.g.claims of Crown Castle against the City of Attadtaft ordinance. The ordinance was present#teto
Commission as an enacted piece of legislation,enthivas still only a draft ordinance, and CrowrstBawas a part
of the public-private partnership reviewing itster SeeSmart Communities Reply Comments at 70-71.

87 SeeOrder at 1 89.
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in good faith complied with the Order will havewoestle with the consequences of deployments
that they otherwise would not have granted. Howe¥éhne court upholds the rules, a stay would
allow all parties the time that the Commissionliteas stated is necessary to successfully
engage in the complex process of compliance wehQtder.

The rules announced by the Commission in this Q@esuggested above, are a
sweeping change to a regulatory landscape thadsted for many years. To comply with these
rules, Movants must make significant changes tw theal codes as well as to their application
and permitting processes. This will include, imgocases, retaining and training new personnel
to implement the Commission’s rul&s.

Absent a stay, the Order is scheduled to go irfecebn January 14, 2019. However, in
the Order itself, the Commission found that localgrnments would need 180 days to comply
with the new regulatory landscape: “We appreciase &t least some localities will require some
time to establish and publish aesthetics standaedsare consistent with this Declaratory Ruling.
Based on our review and evaluation of commentensterns, we anticipate that such
publication should take no longer than 180 daysraftiblication of this decision in the Federal
Register.?®

This means that many communities, especially simegdllities without readily available
legal, planning and public works resources, araired to make major changes in less time than

the Commission has found to be reasonable. Fatude so puts them at risk of being hauled

8 Comments of the Colorado Communications and Witiance (CCUA), Rainier Communications Commissio
(RCCQC), City of Seattle, Washington, City of Tacoridéashington, King County, Washington, Jersey Ac€&ssip
(JAG), Colorado Municipal League (CML), WT DockedbNL7-79, at 13 (Jun. 14, 2017) ("CCUA et al
Comments”); Seattle Aff.

8 Order at 1 89. See also Due Process discussjma
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into court?® Movants are not the only parties who must makenghs to comply with this
Order. Assuming all local governments in the Unitdtes could make the changes that the
Commission is imposing in their review and apprqualcesses within the time frame dictated
by the Commission, industry applicants for smatielass sites will also have to make changes in
their processes to comply with the new applicatiod review requirements.

Should the court uphold this Order on appeal, nistéhe interim would benefit the
industry applicants who will also have to make gigant changes in their application process to

conform to the new local requirements.

3. The Aesthetic Harms Threatened by ImplementatiahiefOrder Cannot
be Remedied.

Small wireless facilities that are permitted unther constraints of the Order, such as 50-
foot-tall poles in residential neighborhoods, andstructed during the time the Order is being
adjudicated would cause an immediate aesthetic.hdiothe extent that the Order will require
placement of aboveground utilities in areas wheilties are undergrounded it will cause an
immediate harm to the community and present an umshe hazard to traffic and during storms
that undergrounding mitigates. Even if one assuimaswireless facilities installed pursuant to
the Order could be removed afterward, the harmmmediate, and whether adequate restoration
can occur at best is a matter of speculatioithe effect on property values will be immedi&te.

If an applicant is forced to take down the smalielgss facility or underground ancillary

% NATOA September Letter at 4-5. Because Sectior(382) contains a “non-discrimination” provisionjs not
clear that the failure to “publish” standards cancbrred: if one application is granted without lgesabject to the
standards, it may be that the standards canngifieed to anyone.

11t is no solace to someone who is harmed by mépfiole to suggest that at some point, the harmirea
eliminated. And whether true restoration is pdssibay depend on a number of factors, includingeffect of
installation on surrounding property (are treesd&xaping and other elements affected?).

92 SeeComments of the Smart Communities and Special iBist€oalition, WT Docket No. 17-79, at Exhibit 3,
Report and Declaration of David E. Burgoyne (JU).2D17);see alsdCCUA et al Reply Comments at 7-10.
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equipment after the fact, the harm extends to lmutal governments and the wireless industry as
well.

The Order imposes a reduction in the fees that pmaernments often charge both to
process applications and fees for private use blipproperty. While some lost fees may be
recoverable through claims made should the Ordewbeurned, the loss of fees are likely to
cause other budgetary constraints resulting inl lgogernment decisions that cannot be undone
and will amount to irreparable harm. The presungbyiveasonable amount is far less than the
record suggested would be required to comply wihGommission’s mandat&sAlthough
localities may charge more than the presumptive®gsonable amount, doing so puts them at
substantial risk of a challenge in which they wlar the burden of proof and requires them to
undertake fee studies, audits and other adminigtratforts to be prepared to defend
themselves. These costs and the lost productraty staff time, even if recoverable at some
point in the future through action against theieasror against the federal government under the
Tucker Act, deprives localities of resources tlatld have been devoted to other projects and
constitute immediate and irreparable harms.

This assumes that costs are recoverable. Alliteesaln the nation must now review
codes and determine whether standards in plad&aheto satisfy the Commission’s new
“aesthetic standards,” and to develop new or amtiiistandards by the date the Order becomes
effective. Setting aside that the Commission aslthiait this is not eeasonablaequirement,
that effort will be difficult to recover, as no lalty can know when or if applications will be

submitted under the new Order, and hence when ethe@hthose costs, or the costs of new

9 See Smart Communities September Letter at 32-33.
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employees to comply, will be immediately, or evecaverablé? Thus, the economic injury
does in fact rise to a level where the financiglrnis unrecoverable, thereby amounting to
irreparable harn¥® In other words, there are opportunity costs tdisaverely limiting local
government budgets and then directing them to dingirastration of the Commission’s Order.

These are harms that cannot be remedied if ther @ devalidated.

C. A Stay Will Not Harm Other Partiesand Isin the Public Interest.

The inquiry under the third and fourth factors feesi on the opposing party’s interests
and the public interest.

Maintaining the status quo pending judicial revieithe Order would not harm other
parties and would serve the public interest. THdiptnas an interest in allowing their
representatives in local government to conductigjliries into wireless facilities siting
applications and to exercise their traditional p®ipowers to protect the public health and safety.
Furthermore, as the Order has identified, the puids an interest in the quick, efficient
deployment of wireless servic&s.Staying the implementation of the Order while thert
determines its legality would increase this efiitideployment by avoiding chaotic upheaval in
local governments nationwide, scrambling to implatr@dramatically new siting regime in a
very short period of timé&’ Granting the stay will allow time to ensure ths tules that are in
effect are legal and will truly aid the deploymenhtvireless services while allowing local

governments to provide the public with the necgspastection and oversight.

% The record showed that small communities assuhmdhe additional costs of employees could amtmnter
$100,000 per year.

% SeeNat'l Lifeline Ass’n v. F.C.G.No. 18-1026 (D.C. Cir. Aug. 10, 2018) (order dgiag stay):see alsaColo.
River Indian Tribes v. Town of Parkét76 F.2d 846, 850 (9th Cir. 1985).

% Order at 1 1.
9 Seattle Aff.,supra
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For example, it has been the practice of many Igogérnments to work with industry to
develop the standards and aesthetic requiremenssnall wireless facilities siting. These
standards will be different in a single-family @sntial neighborhood than they will be in an
industrial development. Developing standards,isbahem with up to eight industry entities,
scheduling meetings to discuss feedback and dewelogensus, takes considerably longer than
90 and often longer than 180 days. If the Ordéo Ise followed, this collaboration will end,

which would be a disservice to the public interest.

1. Other Parties Will Not Be Harmed by a Stay Becaheg are Flourishing
Under the Status Quo.

Granting a stay will maintain the current regulgtiblamework pending judicial review of
the Order and would not harm either the Commisseiosther parties. A stay will maintain the
status quo, allowing all parties — including theedgss industry — to avoid expending significant
and potentially unnecessary costs to conform tmddmentally different regulatory regime that
is fraught with uncertainty.

Wireless industry parties deploying small wirel&sslities have worked in partnership
with local governments and have flourished underekisting framework, as demonstrated
plainly in the record — so a stay that simply maiims the status quo will not harm thé#The
Commission’s Order acknowledges that “[m]any states$ localities have acted to update and

modernize their approaches to small cell deploymeéertey are working to promote deployment

% See, e.glLetter from the Smart Communities and Special RistrCoalition, WT Docket No. 17-79 (Jul. 18,
2018) (highlighting Sprint celebrating its unpreeetkd success in deploying small cells prior te FCC action).
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and balance the needs of their communitiésFPurther the wireless industry’s quarterly
statements to investors confirm that a stay ofdhger would not harm deployme'ff.

Local governments are, for the most part, workiredl with industry to promote
deployment. For example, the City of Seattle dermated persuasively in the record that it
actively supports the deployment of broadband aineless facilities”* The City has been
working with industry to site small wireless fati¢is since 2005 and has several pole attachment
agreements in place with wireless industry memH&ra/erizon even named Seattle City Light
as its Partner of the Year in 20%7. The record contains numerous accounts detattiisgkind
of positive partnership between the wireless ingusind local governments across the natfn.
Indeed, the record shows that contracts for depdoyraften result in more rapid deployment to
areas that are not served. As an example, botGithef Los Angeles and the City of San Jose
entered into contracts for use of proprietary propehat should result in more rapid deployment
and service available in areas that have long lggered by wireless providers. As the

Commission recognizes that such arrangements ntag faxt be prohibitory, delay will simply

% Order at | 5.

190 g5ee, e.gverizon Communications Inc. Q3 2018 Earnings CadiriBcript (Oct. 23, 20183vailable at
https://seekingalpha.com/article/4213544-verizomgwnications-inc-vz-q3-2018-results-earnings-call-
transcript?part=single (“I don't see it having aenal impact to our build out plans.”); Crown Qadhternational
Corp. Q3 2018 Earnings Call Transcript (Oct. 18, 80available athttps://seekingalpha.com/article/4212546-
crown-castle-international-corp-cci-ceo-jay-brows-2p18-results-earnings-call-transcript?part=sin@flavouldn't
look at that and assume that we're going to seatarial change in our 18 to 24 month deploymeniecyn fact,
we don't believe that will result.”)

101 | etter from the City of Seattle, WT Docket No. 19{Sep. 18, 2018).
102
Id.

103 Id

104 35ee, e.gDissenting Statement of Commissioner Jessica RaweriyAccelerating Wireless Broadband
Deployment by Removing Barriers to InfrastructuredstmentDeclaratory Ruling and Third Report and Order
(Sep. 26, 2018kee alsaComments of the Smart Communities and Special iBist€oalition, WT Docket No. 17-
79, at 33-37 (Jun. 15, 2017).
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allow parties to move forward, and develop mutuatigeptable solutions for deploymé®ht.
There is no risk — none — that there will be wideggd stoppage of deployment.
Problematically, the requirements adopted by then@ssion will not actually speed
deployment. The shorter shot clock adopted byadmmission’s rules will likely have the
unintended consequence of both delaying deployemshincreasing costs, counter to the
Order’s purposé? In the record, the City and County of Denver pedhout that an application
may appear to be complete in that each documead len the application form has been
submitted™®’ However, once staff begins a substantive revieth@documents submitted, it is
not uncommon to find (particularly with respecwieless companies that contract out their
application responsibilities to consulting firmbat the documents were not prepared properly
and/or do not comply with relevant regulations thatild apply to a given sit€® In this
situation, the City has been able to work with agapits to update documentation through
resubmittals, and complete a second substantivewguocess in compliance with Colorado’s
statutory shot clock®® With a shorter shot clock, these applications Whippear complete on
their face, but subsequently are found to be d&fidn one or more respects, will not have
sufficient time to submit new drawings and undestakw reviews of resubmittafs’ In order to
comply with the Commission’s shorter shot cloclerthwill be more denials of applications,

resulting in the need to file new applications eitigr with new application feé§: Granting a

105 Order at | 66.

196 SeeCCUA September Letter at Bee alspSeattle Aff. supra
107
Id.

108 Id

109 Id

110 Id
111 Id
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stay would maintain the status quo and avoid thetended unfavorable consequences of the

Order.

2. Granting a Stay is in the Public Interest Becau&educes Uncertainty

If a stay is not granted, the Commission’s statgdatives will be harmed because the
Order creates uncertainty in the marketplace whitlnot encourage, and may discourage
investment. When there is uncertainty because @asehdustry applicants will be wary of
approvals of their applications conditioned upaeg@uirement to remove the site are if these
rules are struck down (stranded investment), akasatonditions to pay increased costs to
compensate any local governments who have beereldmynthe application of unlawful rules,
investment decreases and the very goals of ther@rdempaired.

The public interest favors the stay by ensuring degloyment of small wireless facilities
proceed with the right framework which works foeeyone, not a framework resting on
unsettled legal theories and the unsubstantiatieef beat dollars saved in one market will

somehow affect the business case for investmeaarather, otherwise non-viable market.

V. CONCLUSION

For the foregoing reasons established hereinyéspectfully requested that the
Commission stay the effective date of the Ordetil-after the decision on appeal of the Order.
As parties to that appeal, we fully expect thaergpedited briefing schedule can be established
that will protect the interest of all the particitgs, avoid unnecessary and misdirected
compliance costs, and avoid uncertainty in the etarld stay should also provide time to permit

local governments to come into compliance afterddie of a final decision.
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